
Multifamily Rental Program Sample Predevelopment Grant Agreement

About this Tool

Description:
This component of the Multifamily Rental Toolkit is intended for an NSP grantee to adapt and issue to a developer who successfully competed under the Non-Project-Specific RFQ. The predevelopment costs that are funded under this agreement would be classified as program delivery costs until such time as the site is included in a project-specific proposal that receives an award of NSP funding from the grantee. At that time, the predevelopment costs would be re-classified as eligible project costs.

Although this document contains required NSP and CDBG regulatory provisions, it is not represented to be a complete agreement, and NSP grantees must enter the project details and must reference any grantee-specific or project-specific requirements.

How to Adapt this Document: 
First, adapt the template document to your NSP multifamily rental program, by replacing yellow highlighted fields with program-wide parameters from your RFP. Comments throughout the document provide instructions for filling out the yellow highlighted fields. Once the document has been adapted for your NSP multifamily rental program, delete the comments that relate to the yellow highlighted fields and remove any remaining yellow highlights. The resulting template (which will now contain green highlights and associated comment boxes) can then be used in connection with each of your awarded projects, by filling in the green-highlighted fields with project-specific information. You may choose whether to retain the comment boxes associated with the green highlighted fields (they will be useful if you post the template document as part of your RFP process). Once the document has been adapted for the specific project, all remaining comment boxes and all remaining green highlights should be deleted.

Source of Document:
This document is based on actual documents used by the State of Louisiana for its CDBG-funded hurricane recovery programs. These documents were developed by ICF International, The Compass Group, LLC and Jones, Walker, Waechter, Poitevent, Carrere & Denegre, LLP.

Disclaimer: 

This document is not an official HUD document and has not been reviewed by HUD counsel. It is provided for informational purposes only. Any binding agreement should be reviewed by attorneys for the parties to the agreement and must conform to state and local laws.
	This resource is part of the NSP Toolkits. Additional toolkit resources may be found at www.hud.gov/nspta


U.S. Department of Housing and Urban Development
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NOTICE
This document is provided as a template for use by NSP grantees.  This is a sophisticated document designed for use in multifamily rental projects that may utilize multiple sources of funding. THIS IS NOT A FINAL LEGAL DOCUMENT AND SHOULD NOT BE USED WITHOUT APPROPRIATE REVIEW AND MODIFICATION.  Although this document contains required NSP and CDBG regulatory provisions, it is not represented to be a complete agreement, and NSP grantees must enter the project details and must reference any grantee-specific or project-specific requirements.   This document has not been reviewed or approved by HUD or legal counsel.  NSP grantees are advised to have  legal counsel familiar with relevant state and local law review the contents of the document and  ensure that it conforms with  state and local law.
The predevelopment costs that are funded under this agreement would be classified as program delivery costs until such time as the site is included in a project-specific proposal that receives an award of NSP funding from the grantee.  At that time, the predevelopment costs would be re-classified as eligible project costs. 
Grantees should discuss with their legal advisors whether to structure this agreement as a grant, a forgivable loan, or a recoverable grant.
PREDEVELOPMENT GRANT AGREEMENT

Name of Grantee NSP-1 MULTIFAMILY RENTAL PROGRAM

Yellow highlight indicates a program feature to be selected by the grantee.

Green highlight indicates a project-specific feature.

Distinction Between Project Specific (RFP) and Non Project Specific (RFQ) Sub Programs. This is a non project specific written agreement that a grantee would issue to a developer who successfully competed under the Non Project Specific RFQ. This written agreement implements a Predevelopment Grant that authorizes a developer to draw down a predevelopment grant to reimburse out of pocket site search costs such as appraisals and environmental reports, incurred in assembling and packaging a future specific NSP multifamily rental project.

The Toolkit team recommends that grantees use the following priorities in designing their procurement plans for their NSP multifamily rental programs:

· First Priority: Project Specific RFP. This is recommended as the first priority because it directly results in an NSP-eligible project that is shovel-ready. If a grantee has reason to believe that a Project Specific RFP, by itself, will result in commitment of the grantee’s multifamily rental funding, the Toolkit team recommends not offering any other type of multifamily rental funding.

· Second Priority: Non Project Specific RFQ for Predevelopment Grants. Developers who are not willing to speculate on a project specific proposal using their own funds for predevelopment may be willing to prepare a project-specific proposal if the grantee agrees to fund certain out of pocket predevelopment costs such as appraisals and environmental reports.  If a grantee has reason to believe that a Project Specific RFP, plus a non project specific predevelopment grant offer, will result in commitment of the grantee’s multifamily rental funding, the Toolkit team recommends not offering the remaining Third Priority option.

· Third Priority: Non Project Specific RFQ for a conditional reservation of funding. Under this option, developers compete to receive a conditional reservation of funding for a project-specific proposal to be developed. The Toolkit recommends that grantees utilize this option only as a last resort, because it ties up funding without certainty that an eligible project will result. 
Companion Documents.  This document is designed to be used in conjunction with the other template documents that are included in the NSP Multifamily Rental Toolkit.
· The Project Specific Toolkit documents include an RFP soliciting proposals for specific projects for which the developer has site control and has secured all needed non-NSP funding, a Project Specific Award Acceptance Agreement (written agreement between grantee and developer), and template legal documents for a soft loan from grantee to developer.

· The Non Project Specific Toolkit documents include the RFQ on which this Predevelopment Grant Agreement is based, and a Letter of Intent under which a grantee might offer a developer a conditional reservation of funding for one or more future project-specific proposals.

Program Design Decisions by Grantee. See the sample Project Specific RFP and the sample Non Project Specific RFQ which discuss a variety of program features that the grantee will decide (for example, whether to offer funding during construction and whether to require guaranties).  This sample Predevelopment Grant Agreement assumes that the grantee has designed its multifamily rental program in accordance with the recommended practices that are discussed in the sample Project Specific RFP and in the sample Non Project Specific RFQ.
___________________, 2010
WHEREAS, Name of Grantee (“Grantee”) is providing funds from the United States of America, HUD Neighborhood Stabilization Program  (“NSP”) to qualified applicants, in accordance with the describe the Grantee’s NSP-1 program plan (the “Action Plan”); and

WHEREAS, pursuant to the Action Plan, Grantee has established its NSP Multifamily Rental Program (the “Program”), to finance the acquisition of certain foreclosed properties and certain other distressed properties and to finance the conversion of such properties to rental housing that will be affordable for an extended period; and
WHEREAS, Grantee issued describe the Project Specific RFP (the “RFP”) to solicit applications for specific multifamily rental projects to be funded under the Program; and 
WHEREAS, Grantee issued describe the Non Project Specific RFQ (the “RFQ”) to solicit applications for predevelopment funding under the Program in connection with potential future multifamily rental projects that conform to the requirements of the RFP; and

WHEREAS, Name of Developer, a _______________
________ located at ___________________________________, _______________________ (“Developer”) submitted a proposal in response to the RFQ requesting predevelopment funding, which proposal consists of a completed printed application, all written responses to any deficiency letter issued to Developer by Grantee, and all written attachments, addenda, and amendments pertaining thereto (collectively, the “Application”); and 

WHEREAS, Grantee has selected Developer’s proposal for an award of a predevelopment grant (the “Grant”), for reimbursement of certain third party costs incurred in assembling for Grantee’s approval one or more future multifamily rental projects (the “Project”) conforming to the requirements of the RFP;

NOW THEREFORE, Grantee and Developer agree as follows:
TERMS AND CONDITIONS OF THIS PREDEVELOPMENT GRANT
	1.
	Special Conditions 
	This Predevelopment Grant Agreement (the “Grant Agreement”) is subject to the Special Conditions as noted on Exhibit 1 - Special Conditions 
attached hereto.  Any conflicts or inconsistencies between this Grant Agreement and the Special Conditions shall be resolved in favor of the Special Conditions.


	2.
	Program Description;
RFP; RFQ; Legal

Documents
	The purpose of the Program is to provide funds to qualified applicants for the acquisition, restoration, rehabilitation, replacement, construction, development and operation of residential rental properties
.  Reference is hereby made to the Action Plan, RFP and RFQ, for complete Program details and requirements.  Reference also is hereby made to the template legal documents (“NSP Legal Documents”) published by Grantee in connection with the RFP.

	
	
	

	3.
	Preconditions for 
Reimbursement of 
Eligible Costs
	(a)
Grantee has previously approved the site for which the costs were incurred.  See Section 4.  
(b)
There is no Identity of Interest (as defined in Grantee’s template form of Loan Agreement) between Developer and the recipient of the funds for which reimbursement is requested.  
(c)
See Section 5 for a list of costs that are eligible for reimbursement.

(d)
Salary and overhead costs of the developer and its staff are not eligible for reimbursement.
(e)
The Developer must have paid each cost prior to seeking reimbursement. 

(f) 
No costs may be incurred after the Developer concludes that a site is infeasible for inclusion in the Project.


	4.
	Grantee Pre-Approval 
of Sites

	When submitting proposed sites for Grantee’s approval
, Developer will submit the following information:
(a)
The street address of the site.
(b)
Evidence that the site falls within an NSP Target Area identified in the Action Plan.

(c)
The NSP eligible site type (Foreclosed, Abandoned, Vacant, Demolished).

(d)
Evidence that the site satisfies the applicable NSP eligible site type definition.

(e)
Whether the site contains any pre-1978 buildings.

(f)
Whether
 the seller has given or will give an NSP Seller’s Certificate that the site is not occupied.

(g)
Whether the site contains any occupied units.

(h)
Whether the site contains any personal possessions.

(i)
Whether the sponsor anticipates carrying out any demolition if the site is included in an eligible project that receives an award under the RFP.

(j)
The seller’s asking price.

(k)
Photographs showing the current condition of the building(s).

(l)
The number of units the sponsor anticipates producing on the site.

(m)
The affordability mix of units the sponsor anticipates producing on the site (number of units affordable at 50% AMI, number affordable between 50% and 80% AMI, number affordable between 80% and 120% AMI).

(n)
Whether the sponsor anticipates producing any units on the site that will not be NSP-eligible (for example, market rate units).

(o)
Any liens or encumbrances. 

(p)
For each lien or encumbrance, whether it would remain after the sponsor’s purchase of the site and, if so, whether the sponsor has any reason to expect that the lien or encumbrance will detract from the completed project.


	5.
	Eligible Costs
	Costs must be reasonable in order to be eligible for reimbursement. Only the following types of costs shall be eligible for reimbursement hereunder:

(a)        Appraisal costs.  See Attachment E to the RFP for a discussion of appraisal requirements.

(b)        Fees to property owners as compensation for granting the sponsor an option to purchase that extends through the anticipated start date for construction.
(c)        Environmental or historic review fees or report fees, including lead based paint risk assessment fees, lead based paint inspection fees, and flood zone determination fees.

(d)        Fees for preparing a repair estimate and/or work write-up. Eligible costs include inspection costs (including inspection fees to an engineer and/or architect that may be necessary to support preparation of a repair estimate), costs to prepare a repair estimate, and costs to prepare bid specifications.
(e)        Fees to Developer’s counsel in connection with options to purchase properties and in connection with ascertaining liens and encumbrances.


	6.
	Maximum Grant Amount:
	The maximum amount of funding 
to be provided by Grantee to Developer pursuant hereto is $______________________. The maximum eligible costs that may be reimbursed for any specific site is $___________________.


	7.
	Requests for Reimbursement of Eligible Costs


	(a)        Developer shall request reimbursement by submitting to Grantee, for each cost for which reimbursement is requested, a detailed invoice and evidence of payment, satisfactory to Grantee in Grantee’s sole and absolute discretion. 

(b)        Requests for reimbursement shall identify the pre-approved site with respect to which each cost was incurred.

(c)        Requests for reimbursement shall be accompanied by a summary sheet for each affected pre-approved site, showing all eligible costs previously reimbursed, all eligible costs for which reimbursement is requested, and the total (which shall not exceed the per-site maximum stated in Section 6).
(d)        Requests for reimbursement shall be accompanied by a summary sheet showing all eligible costs previously reimbursed under this Agreement (i.e., the total for all pre-approved sites), all eligible costs for which reimbursement is requested, and the total (which shall not exceed the maximum grant amount stated in Section 6).


	8.
	Outside Date for Reimbursement 
of Eligible Costs:
	To be eligible for reimbursement, eligible costs must be submitted to Grantee for reimbursement not later than _______________, 20__, 
or this Grant Agreement shall become null, void and of no effect, except for such obligations of Developer as are expressly stated to survive termination hereof.  

	
	
	

	9.
	Grantee Pre-Approval of Sites Is For Predevelopment Grant Purposes Only


	a)        The Grantee expects that, typically, sites that are pre-approved for predevelopment grant purposes will be included in the Developer’s eventual project-specific proposal(s) under the RFP, with the same unit mix, affordability levels, and other characteristics that the Developer indicated when requesting Grantee pre-approval.

b)        However, the Grantee recognizes that there may be circumstances in which a different result may be appropriate, for example if (without limitation) a site does not receive environmental clearance, or if due diligence demonstrates that development costs would be excessive.

c)        Accordingly, the Developer’s eventual project-specific proposal(s) may exclude pre-approved sites and may vary from the project characteristics indicated in the Developer’s applications for pre-approval of sites. 

d)        However, in any project-specific proposal, the Developer shall explain the reasons why any pre-approved sites are not proposed for inclusion in the project, and the reasons why any characteristics indicated in the Developer’s applications for pre-approval are not reflected in the project-specific proposal.


	10.
	Compliance 
Requirements
:
	Developer agrees to abide by any and all applicable (a) federal, state, county and municipal laws, codes, ordinances, rules and regulations applicable to the Program, whether presently existing or hereafter promulgated, including without limitation environmental laws, building codes, land use, and zoning codes, (b) NSP program requirements, HUD regulations and the provisions of 24 CFR Part 570, as amended from time to time, and (c) federal regulations and policies issued pursuant to these regulations.  Reference is made to the Legal Documents (in particular, Section 3 of the Loan Agreement). These regulations include, but are not limited to:
(a)
compliance with the environmental requirements of the Program, which include submitting a report in form and substance acceptable to Grantee, which must provide an environmental assessment of such construction in accordance with 24 CFR Part 58, and be approved by Grantee before taking any choice limiting actions such as, without limitation, purchasing a site or starting construction; 
(b)
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as amended (49 CFR Part 24) and Section 104(d) of the Housing and Community Project Act of 1974 as amended, and 24 CFR Part 570.606; 
(c)
for buildings and other improvements built prior to 1978, the Lead-Based Paint Poisoning Protection Act (42 U.S.C. §4831(b)) and the Residential Lead Based Paint Hazard Reduction Act of 1992 (42 U.S.C. §§4851-4856) and implementing regulations at 24 CFR Part 35; and
(d) 
Add any grantee-specific compliance requirements here.


	11.
	Nonassignability:
	This Grant Agreement is made exclusively with Developer and is neither assignable nor transferable voluntarily or involuntarily by Developer, without the prior written approval of Grantee, which may be granted or withheld in its sole discretion.  Any assignment or transfer or attempted assignment or transfer without the prior written consent of Grantee shall be null and void, and shall result in this Grant Agreement being automatically terminated, in which event neither Developer nor Grantee shall have any further rights or obligations to the other under this Grant Agreement except for such obligations of Developer as are expressly stated to survive termination hereof.


	12.
	Indemnification:
	Developer agrees to indemnify and to defend and hold Grantee harmless against (a) any brokerage commissions or finder’s fees claimed by any broker or other party in connection with the transactions contemplated hereby; (b) any claims related to losses, costs, damages or expenses that Grantee may incur, directly or indirectly, including reasonable attorneys’ fees, as a result of or in connection with the presence or removal of any environmental contamination or hazardous materials at, on or under the Project or any adjacent or proximate property, and the violation of any applicable federal and state environmental laws at or in connection with the Project.  This indemnity shall survive cancellation, termination or avoidance of this Grant Agreement.


	13.
	Environmental Assessment:
	Prior to the acquisition of any site for the Project, and prior to any demolition or grading of the Project, or other choice-limiting actions, or commencement of construction, Developer must submit an environmental report in form and substance acceptable to Grantee, which must provide for written approval and environmental assessment of the Project in accordance with 24 CFR Part 58.  No choice limiting action with respect to the Project may commence until Developer has received written approval of the environmental assessment from Grantee.  Violation of this requirement shall result in delay, postponement or cancellation of any future award of funding for the Project.


	14.
	Joint and Several Liability:
	If Developer consists of more than one natural persons and/or entities, the liability of each of them for Developer’s obligations under this Grant Agreement and any associated documents including, without limitation, the Loan Documents, shall be joint and several.


	15.
	Breach of 
Conditions:
	Grantee hereby reserves for itself, its successors and assigns, the right to pursue all remedies, either at law or in equity, to enforce the conditions of this Grant Agreement, including but not limited to, seeking specific performance of Developer’s obligations.  Grantee may also, prior to closing, and in its sole and absolute discretion, declare this Grant Agreement null and void upon an event of default or breach by Developer of any of Developer’s representations contained in the Application, or any of the terms and conditions of the Program or this Grant Agreement, in which event neither Developer nor Grantee shall have any further rights or obligations under this Grant Agreement, except for such obligations of Developer that are expressly stated to survive termination hereof.



Grantee’s obligation under this Grant Agreement shall be subject to satisfaction of all of the conditions contained herein, or in any document referred to herein.  The issuance of this Grant Agreement shall not prejudice Grantee’s rights of review and approval, including without limitation, of all documents and materials heretofore delivered to Grantee by or on behalf of Developer.

The terms of this Grant Agreement, both prior to and after acceptance by Developer, may be waived or modified only by a written instrument signed by Grantee and shall survive the execution of the Loan Documents to the extent not inconsistent therewith.  TIME IS OF THE ESSENCE OF THIS PREDEVELOPMENT GRANT AGREEMENT.


Grantee hereby offers this Grant Agreement, on the date first above written.
GRANTEE
By:


Name:


Title:



Developer hereby accepts this Grant Agreement, on ____________________, 2010.

DEVELOPER:

______________________________________

By:


Name:


Title:


List of Exhibits:

Exhibit 1 – Special Conditions

EXHIBIT 1: SPECIAL CONDITIONS
Note to grantees: this exhibit would not contain requirements that are applicable to all developers but would contain requirements that apply to this specific proposal. For example, the developer might have proposed a lower developer fee than the maximum allowed, or the grantee might wish to target the project in a specific neighborhood.
See Exhibit C to the RFP (Creating an NSP-Eligible Rental Project) regarding NSP requirements affecting eligibility for funding.

Capitalized terms have the meaning given to them in the Letter of Intent or in the Loan Documents.

Developer.  This Exhibit 1 is for ____name of developer____________________.
Minimum and Maximum Number of Units.  The Project shall consist of not less than ____ units nor more than ____ units.
LH25 Requirement.  Not less than _____% of the total units in the Project shall be affordable to, and reserved for occupancy by, households or individuals with incomes at or below 50% of the area median income adjusted for household size.

NSP Eligibility Requirement.  100% of the units in the Project shall be affordable to, and reserved for occupancy by, households or individuals with incomes at or below 120% of the area median income adjusted for household size and shall otherwise be eligible for NSP funding under the Program.

Types of NSP-Eligible Properties.  Developer may pursue inclusion of any of the following types of NSP-eligible properties for the Project: strike any that are not applicable
· “Foreclosed” properties.

· “Abandoned” properties.

· “Vacant” properties.

· “Demolished” properties. 
Site Locations.  Insert any developer-specific requirements regarding the location of project sites and regarding the area over which a scattered site project may be spread.
Occupied Properties.  Include any limitations on acquisition of occupied properties, acquisition of properties containing personal possessions, and any requirements for Seller Certifications regarding occupancy.
Demolition.  Include any limitations on demolition or any preconditions for demolition.
Non-NSP Funding. Insert any developer-specific requirements regarding non-NSP funding (type of funding, minimum amount, …). 
Developer-Specific Cost Limits.  Omit if there are no developer-specific requirements. In addition to any limitations on project costs contained in the RFP, RFQ and elsewhere in this Letter of Intent, the following shall apply:

· Acquisition cost per unit insert average / maximum cost per unit for this developer
· Rehab cost per unit insert average / maximum cost per unit for this developer
· Developer fee per unit insert average / maximum cost per unit for this developer
Rental Assistance Subsidies. Insert any developer-specific requirements regarding Section 8 and other similar subsidies. 
�e.g., “a Texas corporation” or “a Utah limited partnership”


�Exhibit 1 is a developer-specific document describing various project features that are material conditions of the NSP award, such as the mix of affordable units, the types of sites for which predevelopment costs may be reimbursed, and any developer-specific special conditions that the grantee may require. This Toolkit includes a sample Exhibit 1 “Developer Specific Addendum” as an illustration.  


�Will need to be edited if the grantee permits mixed-use projects.


�This is an approval to incur predevelopment costs. Under NSP, a site typically would not be acquired until an award of NSP funding is made and until environmental clearance has been achieved. NSP also has important requirements that affect the acquisition process. See Attachment C to the RFP (Creating an NSP-Eligible Rental Project). Also see the Property Acquisition Guide in this Toolkit.


�This Seller’s Certificate is not an NSP requirement but should be obtained whenever possible.


�Fill in the total amount, and limit per unit, that the Developer requested in response to the RFQ.


�Date to be determined by grantee so as to allow sufficient time for a Tier One award prior to the grantee’s NSP commitment deadline.


�The Loan Agreement contains the full set of compliance requirements and references the implementing regulations for the various statutes listed here.






