Multifamily Rental Program Sample Project-Specific RFP
About this Tool
Description:

This component of the Multifamily Rental Toolkit is intended for use with project-specific proposals to be funded under NSP. This project specific document, is designed for use with specific project for which the developer has site control and for which the developer has secured any non-NSP funding. It has a companion document, an Excel spreadsheet that includes three components:

1) A spreadsheet to evaluate projects based on a series of selection criteria;

2) A sheet to record project site detail; and

3) An application checklist for use with a multifamily rental program.

Although both resources contain the required NSP and CDBG regulatory provisions, they are intended as adaptable templates for grantees to customize. The RFP and attachment are both part of larger set multifamily legal documents.

How to Adapt this Document: 
First, adapt the template document to your NSP multifamily rental program, by replacing yellow highlighted fields with program-wide parameters from your RFP. Comments throughout the document provide instructions for filling out the yellow highlighted fields. Once the document has been adapted for your NSP multifamily rental program, delete the comments that relate to the yellow highlighted fields and remove any remaining yellow highlights. The resulting template (which will now contain green highlights and associated comment boxes) can then be used in connection with each of your awarded projects, by filling in the green-highlighted fields with project-specific information. You may choose whether to retain the comment boxes associated with the green highlighted fields (they will be useful if you post the template document as part of your RFP process). Once the document has been adapted for the specific project, all remaining comment boxes and all remaining green highlights should be deleted.

Source of Document:
This document is based on actual documents used by the State of Louisiana for its CDBG-funded hurricane recovery programs. These documents were developed by ICF International, The Compass Group, LLC and Jones, Walker, Waechter, Poitevent, Carrere & Denegre, LLP.
THIS IS NOT A FINAL LEGAL DOCUMENT AND SHOULD NOT BE USED WITHOUT APPROPRIATE REVIEW AND MODIFICATION. 
Disclaimer: 

This document is not an official HUD document and has not been reviewed by HUD counsel. It is provided for informational purposes only. Any binding agreement should be reviewed by attorneys for the parties to the agreement and must conform to state and local laws.
	This resource is part of the NSP Toolkits. Additional toolkit resources may be found at www.hud.gov/nspta
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Yellow highlight indicates a program feature to be determined by the grantee.

Distinction Between “Project Specific (RFP)” and “Non Project Specific (RFQ)” Sub Programs. This Project Specific RFP requests submission of a specific project on one or more specific sites, for which the developer has site control, and for which the developer has secured (at least conditionally) all non-NSP funding. Awards under this RFP would be documented using the Project Specific Award Acceptance Agreement that is included in this Toolkit. This Toolkit also includes a Non Project Specific RFQ and written agreement that conditionally reserve funding for one or more selected developers for projects to be presented for the grantee’s approval in the future. In effect, a non project specific  written agreement is a letter of intent that is intended to result in a future project specific  Award Acceptance Agreement.
The Toolkit team recommends that grantees use the following priorities in designing their procurement plans for their NSP multifamily rental programs:

· First Priority: Project Specific RFP. This is recommended as the first priority because it directly results in an NSP-eligible project that is shovel-ready. If a grantee has reason to believe that a Project Specific RFP, by itself, will result in commitment of the grantee’s multifamily rental funding, the Toolkit team recommends not offering any other type of multifamily rental funding.

· Second Priority: Non Project Specific RFQ for Predevelopment Grants. Developers who are not willing to speculate on a project specific proposal using their own funds for predevelopment may be willing to prepare a project-specific proposal if the grantee agrees to fund certain out of pocket predevelopment costs such as appraisals and environmental reports.  If a grantee has reason to believe that a Project Specific RFP, plus a non project specific predevelopment grant offer, will result in commitment of the grantee’s multifamily rental funding, the Toolkit team recommends not offering the remaining Third Priority option.

· Third Priority: Non Project Specific RFQ for a conditional reservation of funding. Under this option, developers compete to receive a conditional reservation of funding for a project-specific proposal to be developed. The Toolkit recommends that grantees utilize this option only as a last resort, because it ties up funding without certainty that an eligible project will result. 
Companion Documents.  This document is designed to be used in conjunction with the other template documents that are included in the NSP Multifamily Rental Toolkit.
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I. OVERVIEW. This RFP contains the program requirements for the Grantee’s NSP Multifamily Rental program (the “Program”).  
A. Terminology. Capitalized terms not defined herein have the meaning given to them in the NSP Legal Documents (as hereinafter defined).   The term “sponsor” as used herein means the applicant seeking to borrow funds under the Program.
B. Grantee Web Site.  References herein to Grantee’s web site refer to the following URL: 

C. Program Objective. The Program’s objective is to finance the rehabilitation and/or development of multifamily rental housing on NSP-eligible sites.  The Program is described more fully in Grantee’s describe Grantee’s published NSP implementation plan, available on Grantee’s web site. Sponsors should carefully review Attachment C “Creating an NSP-Eligible Rental Project”.

D. Program Funding.  Grantee has set aside $_____
 million of Neighborhood Stabilization Program (“NSP”) funds, which may be utilized in combination with other sources of funding.  Projects applying for the Program may/may not 
apply for or receive any other funds from Grantee.  All types of funds from sources other than Grantee may be used by sponsors. 
See Section II regarding funding limits for individual projects. Grantee reserves the right to increase or decrease the level of funding available for the Program and/or to obtain additional sources of funding for the Program.

E. Form of NSP Funding. NSP funding is to be offered in the form of Gap Financing Loans (see Section IV).

F. Timeline.  Grantee envisions the following timeline for awarding funds:

	Date
	Event

	
	RFP published

	
	Questions submitted by COB on this date 
will be answered by Grantee on or before COB insert date
. 

	
	First date
 for submission of applications

	
	Last date 
for submission of applications 


G. Award Process.  

1. Funding Pools
. See Section IX for additional information on how Grantee will manage the pools.

a. $___________ for Funding Pool A 1st type / location of project. 

b. $___________ for Funding Pool B 2nd type / location of project. 

c. $___________ for the General Pool, open to all eligible projects.

d. Any funding remaining in the list applicable pool(s) after awards are made will be transferred to the General Pool (to be available to all acceptable applications without regard to location or project type). 

2. Method of Award
.
a. Competitive Award. Complete applications received on or before the last date for submission of applications will compete against each other for funding. Awards will be made among acceptable applications
 in decreasing order of point score.

b. Open Window Awards. Acceptable applications that meet the requirements of this RFP and that have a point score of ​​_____ points or above will be funded in the order they were received.

3. Point System. Points will be awarded according to the Selection Criteria described in Section X.

4. Combination Projects
.  
H. NSP Application Submission.  See Section VI for the contents of the application package. See Section I.F for application due dates. Applications must be received by Grantee not later than time of day on the applicable date. Applications must be submitted to Grantee 
at the following address:

Physical address for delivery of application packages
I. Potential Supplemental Funding
.  

In the event that Grantee increases the funds allocated to the Program, Grantee reserves the right at its option to re-consider acceptable applications submitted for the Program which were not previously funded without the need of re-opening the Program for additional applications.  

II. PRIMARY REQUIREMENTS FOR ELIGIBLE PROJECTS
A. Minimum and Maximum Project Size
. Projects must have at least 5 residential rental units. There is no maximum project size. 

B. Residential Rental Use Only. Mixed-use projects (that is, projects that include uses other than residential rental) are not 
eligible. 
C. Maximum NSP Award
. The maximum NSP award is the lesser of (1) $100,000 per residential rental unit (i.e., $500,000 for a 5 unit project) or (2) $6 million
.  See Section III.D regarding the ability of a sponsor and its affiliates to receive multiple awards.

D. NSP Leverage Requirement
.  

1. For 1st type / location of project, NSP funding cannot comprise more than 50% of the following: total uses of funds (subject to any limitations discussed herein, such as the limitations on developer fee), minus any proposed initial reserves in excess of $5,000 per residential rental unit.

2. For 2nd type / location of project, NSP funding cannot comprise more than 67% of the following: total uses of funds (subject to any limitations discussed herein, such as the limitations on developer fee), minus any proposed initial reserves in excess of $5,000 per residential rental unit.

E. Eligible Project Types. Eligible projects must meet all requirements for one of the following project types: 

1. 1st type / location Project Option.  

a. All Units NSP Eligible. All units affordable at or below 120% of area median income adjusted for household size (“AMI”) (i.e., with rents and tenant-paid utilities at or below 30% of 120% AMI), and reserved for occupancy by, households with incomes at or below 120% AMI.  

b. 50% AMI Affordability.  At least ___% of units affordable at or below 50% of AMI. It is acceptable for 100% of units to be affordable at or below 50% AMI.

c. If a proposed project has fewer than 100% of units affordable at or below 50% of AMI, such units must be comparable to the remaining units.  See Section VI.B.8.

d. Developers should note that AMIs are published annually and accordingly that the maximum rents will be adjusted up or down annually in accordance with the new AMIs.

e. Scattered site projects are acceptable. Each unit in a scattered site project must be located not more than distance from every other unit in the project. Sponsors who intend to utilize Low Income Housing Tax Credits should note that the LIHTC program places restrictions on the use of LIHTCs in scattered site projects.

2. Repeat for other types / locations of projects. 
F. Local Support Requirement
.    

G. Property Acquisition Requirements. See the discussion of NSP requirements related to property acquisition in Section VII.
H. Project Readiness Requirement.  The sponsor must demonstrate, to the satisfaction of Grantee in its sole discretion:

1. Site control. Site control must be in the form of either:

a. Ownership or ground lease 
(executed prior to the publication date of this RFP
), or

b. An option to purchase or lease (with the option period extending at least 60 days past the anticipated construction start date indicated by the sponsor in its application), acceptable to Grantee in its sole discretion.

2. Commitments (acceptable to Grantee)
 for all non-NSP sources of funding. 
a. Commitments must be dated no more than 30 days prior to the date on which the application is received by Grantee and must extend at least 30 days past the anticipated funding date indicated by the sponsor in its electronic application. 
b. Grantee reserves the right to require updated commitments as it deems necessary. 
c. Conditions contained in commitments shall be subject to determination by Grantee as to reasonableness.  Grantee may reject any commitment (and deem the application deficient) if, in the sole discretion of Grantee, any condition is outside of market requirements and/or is unlikely to be satisfied.
d. Each commitment 
from a lender must acknowledge and permit the Gap Financing Loan, must consent to the form of, execution and delivery of the NSP Legal Documents, and must agree that the loan will be made subject to the NSP Regulatory Agreement (see Section IV.A.3).
3. Projects that will utilize 9% LIHTCs must have a LIHTC reservation.

4. Projects that will utilize 4% LIHTCs need not have a LIHTC reservation but must have a syndication / investor commitment acceptable to Grantee
.

I. Construction Has Not Started.  Projects for which construction has started are not eligible
. Sponsors should note that NSP environmental requirements include a requirement that no choice limiting actions (for example, purchasing the project site, or starting construction) may occur until Grantee has issued environmental clearance. 

J. Appraisal Requirements.  See Attachment E for appraisal requirements for this RFP. 

K. Other Compliance Requirements.  In addition to requirements discussed in this Section, all awardees must meet the NSP regulatory compliance requirements contained in the NSP Legal Documents.  These requirements include (without limitation) Davis-Bacon prevailing wage requirements (for properties of 8 or more units), Section 504 accessibility requirements, NSP2 reporting requirements (if applicable), and Section 3 low-income outreach requirements. NSP also imposes a variety of requirements regarding the types of properties that may be acquired and on the property acquisition process generally.  See Section VII. Also see Section III of the Loan Agreement.

L. Non-compliance in Federal or Other Agency Programs.  Sponsors (including Affiliates
) cited for non-compliance in federal housing programs or in a project/program administered by Grantee shall not receive a reservation of NSP funds unless or until 
such non-compliance is cleared to the satisfaction of Grantee in its sole discretion. 

M. Duration of Requirements.  All requirements will be applicable for the duration of the NSP Regulatory Agreement.
III. SECONDARY REQUIREMENTS FOR ELIGIBLE PROJECTS.  
A. NSP Gap Funding. 
1. NSP Funding Limited to Funding Gap. For purposes of structuring the NSP application, sponsors should assume that NSP funds will close any funding gap (subject to the limitations on NSP funding discussed herein) and that the amount of NSP funding will be limited to that funding gap. 
2. Subsidy Layering Review
. Sponsors should note that Grantee will perform a post-construction-completion subsidy layering analysis to verify that NSP funding does not exceed the amount needed to develop the project. 

3. Use of NSP
.  Grantee generally will require that NSP funding be used for property acquisition and for the hard costs of rehabilitation / construction. Sponsors who wish to use NSP for any other purpose must obtain the written approval of Grantee prior to submitting an application.

B. Projects with Existing LIHTC Reservations.  Grantee assumes that projects with existing LIHTC reservations will require re-processing by the name of State agency that allocates LIHTCs (“State Allocating Agency”). For any projects that do require re-processing:

1. If the State Allocating Agency determines that the proposed project has excess sources of funds, the State Allocating Agency and Grantee will determine how to reduce project funding to the level required to develop the project. 

2. If the State Allocating Agency determines that the proposed project does not have sufficient sources of funds, Grantee will not be under any obligation to increase the NSP award, and it is possible that the State Allocating Agency will reject the sponsor’s LIHTC application.

C. Restrictions on Development Costs
.  
1. Option one
. Limitations on total development cost per unit, acquisition cost per unit, and/or rehab cost per unit. Sponsors should also note that the per-unit NSP funding limit and the NSP Leverage Requirement may have a similar effect as a limit on development costs.

2. Option two
. Although Grantee does not impose any limits on project development costs and does not impose any per-unit development cost limits, Grantee expects that other funders will impose such limits. Sponsors should determine whether other funders impose such limits. Sponsors should also note that the per-unit NSP funding limit and the NSP Leverage Requirement may have a similar effect as a limit on development costs.
D. Multiple Awards to a Sponsor and Its Affiliates
. 
IV. GAP FINANCING LOANS
A. Loan Documents. 
1. In General. Gap Financing Loans will be documented using Grantee’s template legal documents (“NSP Legal Documents”) posted on Grantee’s web site. By submitting an application, sponsors agree to execute the template legal documents without modification.  Grantee may require modifications to the templates to address particular features of funding or other aspects of any given project.

2. Loan Documents Control.  The summary below is provided for the convenience of sponsors.  If the summary below differs from the NSP Legal Documents, the NSP Legal Documents will prevail.

3. NSP Regulatory Agreement
. The NSP Regulatory Agreement will be subject to only those liens and encumbrances specifically agreed to by Grantee. The lien of any permanent mortgage will be subject to the NSP Regulatory Agreement.

4. Mortgage. The Gap Financing Loan will have either (a) first lien position, or (b) second lien position behind the lien of permanent financing acceptable to Grantee (in which case, if the first lien lender so requests, Grantee agrees to execute Grantee’s standard form of Subordination Agreement contained in the NSP Legal Documents).

5. Guaranties
.  

a. Sponsors should note that Grantee will require the project owner and a credit-worthy guarantor(s) to guarantee certain personal obligations (“non recourse carve-outs”) under the Note, Mortgage and Loan Agreement.

b. Sponsors should note that Grantee will require a credit-worthy guarantor(s) to give an Operating Deficit Guaranty 
to Grantee. 

c. Sponsors should note that if a sponsor requests NSP funding during construction, Grantee will require a credit-worthy guarantor(s) to give a Guaranty of Completion 
to Grantee.

d. Grantee’s 
requirements for guarantors, for financial statements that all proposed guarantors must submit prior to closing, and Grantee’s template forms for the guaranties, are included on Grantee’s web site together with the NSP Legal Documents.
6. Transaction Costs/Expenses. The sponsor will be responsible for all costs related to closing the loan, whether or not closing occurs, including all title costs, recording costs, legal fees (including fees for Grantee’s counsel
), abstract fees, appraisal costs, environmental and historic property review, and site and progress inspection fees (including fees for Grantee’s inspector), survey costs, or such other costs associated with the funding.  These costs will include Grantee’s expenses, (if any) that may be incurred subsequent to the closing.  Expenses provided under this paragraph and incurred subsequent to the closing but not escrowed at the time of closing shall be the responsibility of the sponsor.  

7. Conflicts. Conflicts between the NSP Legal Documents and any other documents executed in connection with the project will be resolved in favor of the NSP Legal Documents.  Sponsors should note that Grantee will not be a party to “operating agreements” and other agreements between the sponsor and its investor(s).  In particular, sponsors should note that no agreements can be made between the sponsor and its investors and lenders regarding cash distributions, except as regards the share of Surplus Cash that is distributed to the project owner in accordance with the NSP Legal Documents.

8. Representations and Warranties. Sponsors should note that the NSP Legal Documents contain representations and warranties that are ongoing. See, for example, Section 7 of the Loan Agreement. Accordingly it is possible (for example, because of subsequent non-compliance or other circumstances that prevent the sponsor from making the required representations and warranties) that a sponsor may receive an Award Acceptance Agreement (as hereinafter defined) but be ineligible to close.

B. Interest Rate
. The interest rate will be zero percent. Sponsors may, however, request interest at the Applicable Federal Rate. 

C. Loan Term. 

1. 35 year maturity date
. The loan balance, if any, is due and payable at this time.

2. Loans will be due on sale, refinancing, or if accelerated pursuant to the terms of the NSP Legal Documents.

D. Timing for Funding. Sponsors may request funding either:

1. At completion of construction (see NSP Loan Agreement (at completion); in particular Section 2 which discusses the conditions for disbursement); or

2. During construction (see NSP Loan Agreement (pari passu
)). Requests for pari passu funding are subject to the following requirements:

a. NSP is a cost reimbursement program; disbursements during construction are limited to the reimbursement of actual eligible costs that have been incurred
. 

b. Pari passu funding requires a construction lender or bridge lender, on whose inspection and oversight capabilities Grantee, in its sole discretion, is willing to rely.  In the event Grantee determines it requires independent inspection(s), Grantee shall select a qualified and independent inspector, and the fees and costs associated with the inspection shall be the responsibility of the sponsor. 

c. Pari passu funding is subject to Grantee reaching agreement with the other construction period funder(s) on a mutually acceptable intercreditor agreement. 

d. The final disbursement will be at least 5% of the loan amount plus the NSP portion of any construction contract retainage
; see Section 2 of the Loan Agreement for the conditions for final disbursement.

E. Required Payments. Gap Financing Loans will be payable from sale / refinance proceeds and from a defined share of Surplus Cash.

F. Required Payments From Surplus Cash
.  Surplus Cash is a balance sheet measurement that compares available cash with short term liabilities (“obligations”). As of a project’s fiscal year end date, if cash exceeds obligations, Surplus Cash is positive, and a payment will be due on the Gap Financing Loan. Surplus Cash is defined in the Loan Agreement. A series of Surplus Cash related Q&As are available on Grantee’s web site.

1. Annually, Grantee will receive 1/3 of any (positive) Surplus Cash.

2. The following must be paid solely from the sponsor’s share of Surplus Cash: deferred developer fee, any tax credit adjusters, any asset management fees or investor service fees, and the replenishment of any reserves. However, normal monthly deposits to the Reserve for Replacements shall be paid from operations as if they were operating expenses (deposits to other reserves may be made only from Surplus Cash that is distributed to the owner). 

3. Sponsors may request that Grantee allow up to $30 per residential unit per year of asset management fees or similar fees, to be treated as operating expenses; any such request must be included in the NSP application.



V. NSP AWARD PROCESS
A. Questions Regarding This RFP.  Sponsors and other stakeholders may submit questions by email to email address. Grantee will post answers to questions on Grantee’s web site. See Section I.F for Grantee’s agreement to provide answers to initial questions. However, questions may be submitted at any time; answers will be posted to Grantee’s web site as questions are answered. Grantee will use best efforts to answer questions within seven calendar days; the last date for submission of questions is seven calendar days prior to the last date for submission of applications.
B. Process for Reviewing Applications.  

1. Communication with Contact Person.  Grantee will communicate only with the contact person listed in the Application.  Information received from persons other than the contact person will be disregarded by Grantee. 

2. Completeness. The review process will begin with a review for completeness. Applications that are incomplete will be rejected without further review, and no opportunity to complete the application will be given
. See Section V.C below regarding rejected applications.

3. Potential Grantee Requests for Clarification. Grantee may, but shall not be obligated to, follow-up with a sponsor’s contact person during the application review process in a telephone conversation or in writing in order to obtain clarification should Grantee determine it to be advisable or necessary.  Sponsors should endeavor, however, to provide thorough and complete applications as they may not have an opportunity for subsequent communications either oral or written other than the response to the deficiency letter.

4. Deficiency Letter. All sponsors who submitted complete applications will receive a deficiency letter based on Grantee staff review of the application, whether or not the application includes a deficiency.  

a. The deficiency letter will include the staff score. If a deficiency affects the score, the deficiency letter will state how the score would be affected if the deficiency were cured, if the impact can be determined.

b. Deficiencies are aspects of a complete application that are inadequate to allow Grantee evaluation of the application. Examples of deficiencies include: statements (for example, in a market study) that are not adequately supported, inconsistent or conflicting information, and explanations that are confusing or ambiguous.

c. Sponsors will have ten business days to respond to the deficiency letter. If all deficiencies are not remedied within the allowed period, the application will be rejected
. 

5. Order of Award
. 

a. If Grantee is using a competitive award process. Complete applications without deficiencies (including applications that cure deficiencies within the allowed response period), and that are determined to comply with the requirements hereof, will be awarded in descending order of point score (subject to availability of Program funding, and subject to the requirements hereof such as, without limitation, pool size and developer limits).  See Section V.C below regarding applications that fail to address deficiencies within the allowed response period.

b. If Grantee is using an open-window award process. Complete applications without deficiencies (including applications that cure deficiencies within the allowed response period), and that are determined to comply with the requirements hereof, and that achieve a minimum score of xxx points, will be awarded in the order they were received (subject to availability of Program funding, and subject to the requirements hereof such as, without limitation, pool size and developer limits).  

C. Rejected Applications.  If an application is rejected by Grantee (for example, for failure to submit a complete application), or if the sponsor fails to cure all deficiencies within the allowed period, a new application for the same site may not be re-submitted 
(either by the original sponsor or by any successor sponsor).

D. Award Acceptance Agreement (“AAA”). 

1. Form of AAA. Grantee will issue Award Acceptance Agreements to sponsors of awarded applications.  Sponsors should note that the AAA will require commencement of construction within three months after issuance of the AAA (a three month extension is available for good cause
).

2. Funding Reservation. Funding will be reserved for the awarded project for the time period allowed in the AAA for the sponsor’s execution and return of the AAA (two weeks). 

E. Recapture. If the sponsor does not execute and return the AAA within the allowed time period, if the sponsor does not comply with the terms of the AAA, or if the sponsor relinquishes its AAA after executing it, Grantee will reverse the funding reservation and may restore the funding to the Program.
F. Reservation Pursuant to Federal Regulations. Grantee reserves the right to make and revise reservations in accordance with published federal regulations, rulings, guidelines and notices. Grantee will not close a Gap Financing Loan until environmental clearance has been issued.

G. Funding Commitment
.  Grantee will not commit funding to the project until________________________.
VI. NSP APPLICATION PACKAGE. Materials that do not need to be signed may be submitted on CD-ROM. Electronic spreadsheets must be submitted in “live” Microsoft Excel format with all formulas active.
A. LIHTC Electronic Application
. Whether or not the sponsor plans to utilize LIHTCs or other funding from the State Allocating Agency, Grantee will require a LIHTC electronic application as part of the NSP application package. 

1. Sponsors must use the describe the State Allocating Agency’s current format.  This version is available from the Grantee web site.

2. The Electronic Application must be submitted on CD-ROM
.

3. Two hard copies of the Electronic Application are required, with original signatures of the sponsor on all pages that require signatures.   

B. Attachments, Appendices, Addenda, Exhibits and Certifications. 
1. Grantee Selection Criteria. Sponsors must submit an Excel file provided by Grantee (available from the Grantee web site). The first worksheet in this file determines eligibility and calculates the project’s score. The second worksheet is an optional checklist for preparing the application package. 

2. All required certifications and appendices must be included and must be signed.

3. All required appraisals and market studies must state conclusions as of a date within 90 days prior to the date of application.

4. Required certifications and appendices (for projects that will utilize LIHTC funding or other funding from the State Allocating Agency) must meet applicable State Allocating Agency requirements. 
5. Required certifications and appendices (for projects that will not utilize State Allocating Agency funding) must submit the following certifications and appendices (Appendix numbers refer to State Allocating Agency appendices):

a. List Exhibits / Appendices that will be required for projects not utilizing LIHTCs.

b. Also see the remainder of this Section VI.

6. Local support letter
. 

7. All exhibits and addenda required by the Underwriting Criteria in Section VIII.

8. For projects in which less than 100% of the units are reserved for households below 50% AMI, an exhibit establishing that the 50% AMI units are comparable to the remaining units and are distributed throughout the project. In these projects, affordable units may not differ (for example, in size, number of bathrooms, or quality of finishes) from other units within the property having the same number of bedrooms. If no other units within the property have the same number of bedrooms, the exhibit must demonstrate to Grantee (in Grantee’s sole discretion) that the proposed unit sizes, numbers of bathrooms, and finish quality for the affordable units are comparable to the remaining units, taking into account differences in number of bedrooms.  

9. If any real estate to be acquired will be purchased or leased from an entity that has an Identity of Interest (as defined in the Loan Agreement) with the sponsor, an appraisal supporting the proposed acquisition price. 

10. A statement regarding any regulatory agreements, use agreements or affordability agreements to which the project will be subject, other than the NSP Regulatory Agreement; plus a true and correct copy of each such agreement.

11. If the project involves rehabilitation of a building constructed prior to 1978, a copy of the lead-based paint risk assessment and a copy of the lead-based paint inspection report. 

12. A statement regarding demolition
, either:

a. That no demolition will be carried out in connection with the proposed project; or

b. A description of any proposed demolition activity together with a discussion of why the sponsor believes that the proposed demolition is permissible under applicable requirements of the Program.

13. Any other exhibits and addenda required pursuant to this document.  
C. Market Study.  
1. The market study must state conclusions as of a date within 90 days prior to the date of application.

2. All applications must include a market study meeting State Allocating Agency requirements. Say where to find these requirements.
3. The market study must include an estimate of comparable market rents (i.e., the rents that the proposed project could command in the absence of rent and income restrictions).  

4. For projects with less than 100% of the units restricted for households at or below 50% AMI, the market study must be supplemented by a Rent Comparability Study meeting the requirements of HUD’s Section 8 Renewal Policy Guide Chapter 9. The rent comparability study may be, but is not required to be, prepared by the same analyst who prepared the market study
.
VII. NSP COMPLIANCE REQUIREMENTS. Funding of the Program is through the United States Department of Housing and Urban Development, Community Development Block Grant Program.  Sponsors and their counsel should be familiar with the full range of NSP compliance requirements and should review Section 3 of the template Loan Agreement. The following is a brief summary of certain aspects of some of these compliance requirements.
A. Environmental Clearance.  Sponsors selected for funding will be required to submit an Environmental Review Record (ERR) pursuant to 24 CFR Part 58.  This record will be reviewed by Grantee.  A successfully completed ERR will then require a 30 day public comment period prior to Release of Funds.  Prior to receipt of environmental clearance from Grantee, the sponsor may not undertake, or commit any funds to, physical or choice-limiting actions, including property acquisition, demolition, tenant relocation, rehabilitation, conversion, repair or construction.  Violations of this provision may result in the denial of any funds under this program.  Sponsors are encouraged to ensure that site control exists for sufficient period of time to allow environmental clearance process to be completed before purchase must occur.  

B. Accessibility.  Projects will be subject to accessibility requirements under Section 504 of the Rehabilitation Act of 1973.

C. Davis-Bacon.  For properties of 8 units or more, construction will be subject to Davis-Bacon wage and record-keeping requirements.

D. Lead Based Paint.  HUD’s lead based paint regulations at 24 CFR Part 35 will apply.  Sponsors should be aware that neither compliance with the requirements of the State agency responsible for environmental regulation, nor compliance with the requirements of OSHA, is sufficient to meet HUD’s Part 35 requirements. The HUD regulations require, among other things, that lead hazard evaluation and reduction activities be carried out for buildings originally constructed before 1978 and receiving NSP assistance.  Capitalized terms in this paragraph are as defined in 24 CFR Part 35. The discussion below assumes that NSP assistance will be at least $25,000 per residential unit.

1. For any project that includes an existing building that was completed prior to January 1, 1978, the application must include a discussion that establishes whether each such building is Target Housing (as defined in Part 35).

2. For any proposed project that includes Target Housing:

a. Prior to commencement of construction, a Risk Assessment (to determine the existence of lead paint hazards, and to design a lead hazard control plan) must be completed by State-accredited inspection personnel.  The Risk Assessment must be prepared in accordance with HUD’s regulations at 24 CFR Part 35. The Risk Assessment must also identify any lead paint Hazards.

b. An Inspection (to determine the location of any lead-based paint) is also required. The Inspection must identify the components that contain lead paint in sufficient detail to permit construction personnel to formulate a hazard control plan.

c. During the rehab, any Lead Hazards (that were identified in the Risk Assessment) must be Abated, and this Abatement work must be performed by State-licensed Abatement Contractors.

d. A lead hazard clearance report, based on Dust Testing by a State-accredited Risk Assessor or Inspector, is required after completion of construction. Dust Testing must be carried out, and evaluated, in accordance with HUD’s regulations at 24 CFR Part 35. 
e. The application must include a line item for the costs of lead hazard abatement and control, with an explanation that adequately supports the estimated cost, based on the risk assessment and inspection
.

f. A copy of the Risk Assessment and Inspection must be included in the application.  

g. Sponsors must determine whether compliance with the requirements of Grantee will be sufficient to satisfy any applicable lead-based paint requirements of the State and/or OSHA.

E. Section 3
. HUD’s Section 3 requirements apply. In general, Section 3 requires outreach, prior to awarding contracts and subcontracts to construct a project under the Program. Sponsors must conduct outreach to low-income individuals living in the area where the project is located and to certain businesses located in the area in which the project is located. The intent of the Section 3 requirements is to encourage employment of such individuals and businesses in connection with the construction of the project. These requirements apply to any construction/rehab contract or subcontract in excess of $100,000.  For additional information concerning Section 3, see http://www.hud.gov/offices/fheo/section3/section3.cfm. 
F. NSP Eligible Uses.  See Attachment C “Creating an NSP-Eligible Rental Project” for a discussion of NSP requirements regarding how properties are acquired.
G. NSP Tenant Protections.  See Attachment D Summary of Tenant Protections, Uniform Relocation Act, and 104(d) Requirements in NSP, which discusses the range of tenant protections required under NSP.  Following are summaries of the most significant requirements:
1. Uniform Relocation Act (“URA”).  

a. NSP requires protections for each in-place tenant with a bona fide lease.  The tenant must be given at least 90 days advance notice to move, or until the lease expires, whichever is longer. 

b. If the grantee does not include a prohibition against permanent displacement such as appears in subparagraph 3 below, describe URA requirements for compensation.
c. Because acquisition is presumed to be voluntary for most NSP acquisitions, the buyer must send a “Notice to Seller” (see Attachment D for links to template notice forms).  There are two versions of the form: one for buyers that have the power of eminent domain, and one for all other buyers.  
2. Section 104(d).  
a. The one for one replacement provisions of Section 104(d) of the Housing and Community Project Act of 1974 as amended are not applicable.  

b. The remaining requirements of Section 104(d) are applicable.
c. If the grantee does not include a prohibition against permanent displacement such as appears in subparagraph 3 below, describe URA requirements for compensation.
3. Additional Requirement. If a project site is occupied 
at the time the NSP application is made, the application must include an exhibit explaining either that no relocation of tenants will result, or that such relocation will be temporary (supported by an adequately documented estimate of relocation costs).  

H. Prohibition against eminent domain
. A sponsor may not undertake any involuntary acquisition of property in connection with an eligible project unless the Grantee has given its advance written consent. 
I. Other.  See the Loan Agreement for a full listing of compliance requirements.
VIII. UNDERWRITING CRITERIA 
FOR SIZING THE NSP REQUEST.  Grantee will employ the following criteria when evaluating applications and requires sponsors to use the following criteria in the electronic application.
A. In General. 

1. Whether or not projects include LIHTCs, Grantee generally adopts the underwriting criteria used by State Allocating Agency.

2. To the extent the criteria below differ from those of State Allocating Agency, Grantee understands that any application that the sponsor may make to State Allocating Agency will comply with State Allocating Agency criteria and therefore may differ from the NSP application. The NSP application must meet the requirements of these Application Guidelines.

B. Rents.  
1. Rents for 50% AMI Units.  Not less than 95% and not more than 100% of the maximum 50% AMI rent, but not to exceed 95% of the comparable market rent identified in the market study.

2. Rents for 80% AMI Units. Not less than 95% and not more than 100% of the maximum 80% AMI rent, but not to exceed 95% of the comparable market rent identified in the market study.  

3. Rents for 120% AMI Units. Not less than 95% and not more than 100% of the maximum 120% AMI rent, but not to exceed 95% of the comparable market rent identified in the market study.  

4. Rents for Market Rent Units
. Not to exceed 100% of the comparable market rent identified in the market study.

C. Rent Loss.  

1. 7.0% of gross potential rents (for vacancy loss, bad debt loss, and concession loss).  

2. If the project involves acquisition of an existing project that has experienced rent loss in excess of 7.0%, the application must include an exhibit discussing how the proposed project will overcome the factors that led to the higher historical rent loss. 

3. Projects that are expected to incur rent loss in excess of 10.0% are not eligible to be funded.

D. Operating Expenses
.  Below are the 25th and 75th percentile operating expenses per unit per year, from describe prior RFP or other data source. If any category of proposed operating expenses is less than the 25th percentile shown below, or more than the 75th percentile shown below, the application must include an exhibit providing adequate support for the amount proposed for that expense category.

	Operating Expense Category
	25th 

Percentile
	75th 

Percentile

	Real estate taxes
	$xxx
	$xxx

	Property insurance
	$xxx
	$xxx

	Project Paid Utilities
	$xxx
	$xxx

	Management Fee
	$xxx
	$xxx

	Other Operating Expenses
	$xxx
	$xxx


E. Replacement Reserve Deposit.  The proposed replacement reserve deposit must be not less than $300 per unit per year nor more than $500 per unit per year.
F. Inflation
.  The describe cash flow projection page of the electronic application must reflect the following inflation rates: 2% annually for revenue and 3% annually for expenses.
G. First Mortgage Terms.
1. In General.  The application must include a commitment from a lender, containing the same business terms as those the sponsor included in its electronic application.  
2. Debt Service Coverage Ratio (on 1st Mortgage).  

a. The debt service coverage ratio on the Pro Forma Calculation page of the electronic application must be not less than 1.15:1 and not more than 1.40:1. 

b.  If a sponsor determines that an initial debt service coverage ratio above 1.40:1 is necessary, the application must include an exhibit that supports the need for the higher initial debt service coverage ratio (“DSCR”) (for example, a long term cash flow projection showing that the higher initial DSCR is needed in order to maintain an acceptable minimum DSCR over the 15 year compliance period).

3. First Mortgage Amount.  The actual amount of the first mortgage loan may not exceed the amount specified in the NSP application.

H. Operating Expense Cushion
.  Operating expense cushion is describe where to find it in the State Allocating Agency electronic application.

1. Gap Financing Loan is in First Lien Position.  The operating expense cushion must be at least 10%.

2. Gap Financing Loan is in Second Lien Position.  There are two requirements:

a. The operating expense cushion must be at least 7%.

b. The sum of Cash Flow Available plus First Mortgage Debt Service must be at least 10% of Total Operating Expenses.

I. Developer Fee.  

1. The proposed developer fee in the NSP Application is limited
 to 15% of the following amount: total uses of funds, minus developer fee, minus acquisition costs. This amount includes interest
, if any, on any deferred portion of the developer fee.

2. In accordance with 
State Allocating Agency policy, certain proposed soft costs (such as consultant fees and contingency fees) will be treated as part of the proposed developer fee.

3. The actual developer fee is limited to the proposed developer fee specified in the NSP Application, even if actual development costs are higher than estimated development costs.

4. If
 the proposed project utilizes LIHTCs and more than 20% of the proposed developer fee is proposed to be deferred, the application must include an exhibit demonstrating whether the proposed deferred portion is reasonably likely to be repaid during the first 15 years of project operations post-construction-completion, from the portion of Surplus Cash that is distributable to the owner (i.e., after deducting the payment toward the Gap Financing Loan). 

5. If the pari passu funding option is selected for a Gap Financing Loan, no more than
 17.5% of the cash portion of the developer fee may be drawn (from any funding source) at initial closing and no more than 35% (cumulative) may be drawn (from any funding source) prior to completion of construction. 

J. Initial Reserves.  If an NSP award is issued, the award will require the funding of any initial reserves that are specified in the NSP Application.

1. The NSP Application may include an initial deposit to the Reserve for Replacements.

2. The NSP Application may include other initial reserves (such as a debt service reserve, lease-up reserve, or operating deficit reserve).  If any such additional reserves are proposed:

a. During the term of the Gap Financing Loan, funds may be withdrawn only for (i) project operating expenses approved by Grantee and (ii) to repay the Gap Financing Loan.

b. Withdrawals may be replenished only from the portion of Surplus Cash that is distributed to the project owner.

c. Funds in any such reserve may
 be used to satisfy obligations under the Grantee Operating Deficit Guaranty.

3. Sponsors
 should note that some initial reserves are deducted for purposes of determining compliance with the NSP Leverage Requirement.  See Section II.D.

4. When Grantee performs its post-construction subsidy layering analysis
, any initial reserves in excess of amounts specified in the NSP Application will not be considered eligible project costs (i.e., such excess reserves must be funded through deferral of developer fee, or by increases in non-NSP sources of funds).
IX. NSP POOL STRUCTURE
A. Pool Structure. $____________ in NSP funding will be allocated initially to the following pools.  

1. $__________. Describe Funding Pool A. Only (a) type of projects; (b) located in what locations; and (c) other requirements if any will qualify for this pool.

2. Describe any other targeted pool(s).
3. $__________.  General Pool. Open to all eligible projects.

4. Funds remaining from describe applicable Pools will be transferred to this pool following completion of the Second Funding Round. 

5. Funds remaining from describe applicable Pools will remain within these Pools and will not be transferred to the General Pool.

B. Reservation of Funds in Pools.
1. Procedures for projects that qualify for more than one pool.

2. Within each funding pool, acceptable applications will receive a reservation of NSP Funds in (for competitive process) descending order of score (see Section X Selection Criteria) or (for open window process) the order they were received until all NSP Funds available for reservation have been reserved (or until remaining funding is not sufficient to fund the next highest scoring acceptable application).  
3. Eligible projects that apply in one of the describe pools that will be collapsed into the General Pool, and that are not awarded in those pools, will compete in the General Pool.

4. In the event there are insufficient funds remaining in describe pools that will be collapsed into the General Pool to fund the net acceptable application, the remaining funds will be transferred to the General Pool.

5. In the event of a tie between applications for which there are insufficient NSP Funds to reserve for each project, Grantee will award the project describe tie-breaking procedure.  

X. SELECTION CRITERIA

A. Categories; Maximum Point Score.  The maximum point score is 200:

1. NSP Funding Per Unit
100 points maximum.  See Section X.C below.

2. NSP Leverage

100 points maximum.  See Section X.D below.

B. Minimum Score. 

1. Option One (competitive program). There is no minimum point score for award of NSP funds. 

2. Option Two (open-window program). The minimum point score for award of NSP funds is ________ points.

C. (100 points maximum) NSP Gap Financing Loan per Unit. 
1. Each project’s point score will be computed as follows:

a. Funding cap (number of units, multiplied by the $100,000 per-unit cap; or $6 million whichever is less)

b. Minus Gap Financing Loan reservation requested, equals the amount by which the Gap Financing Loan request is below the cap.

c. Divided by the cap.

d. Times 100, rounded.

2. Example: 40 unit project, $3.5 million Gap Financing Loan request:

a. $100,000 x 40 = $4,000,000.  $4 million is less than $6 million, so the cap for this project is $4 million.

b. $4,000,000 - $3,500,000 = $500,000

c. $500,000 ÷ $4,000,000 = .125

d. .125 x 100 = 12.5 = 13 points (rounded)

3. Example: 40 unit $1.5 million Gap Financing Loan request:

a. $100,000 x 40 = $4,000,000.  $4 million is less than $6 million, so the cap for this project is $4 million.

b. $4,000,000 - $1,500,000 = $2,500,000

c. $2,500,000 ÷ $4,000,000 = .625

d. .625 x 100 = 63 points (rounded)

D. (100 points maximum) NSP Gap Financing Loan Leverage.  
1. Each project’s point score will be computed as follows:

a. Gap Financing Loan amount requested.

b. Divided by total Sources of Funds (say where to find this in the State Allocating Agency electronic application), reduced by the amount (if any) by which total initial reserves exceed $5,000 per unit. 

c. Times 100.

d. Subtracted from 100.

2. Example: 40 unit project, $3.0 million Gap Financing Loan reservation request, $7.25 million total Sources of Funds, $100,000 total initial reserves:

a. $3,000,000 Gap Financing Loan requested.

b. Initial reserves are below $5,000 per unit, so adjusted total sources of funds is $7.25 million.  $3,000,000 ÷ $7,250,000 = .414

c. .414 x 100 = 41.4 = 41 (rounded)

d. 100 minus 41 = 59 points.

3. Example: 40 unit project, $3.0 million Gap Financing Loan reservation request, $7.25 million total Sources of Funds, $1,000,000 total initial reserves:

a. $3,000,000 Gap Financing Loan requested.

b. Initial reserves exceed $5,000 per unit ($800,000) by $200,000, so adjusted total sources of funds is $7,050,000.  $3,000,000 ÷ $7,050,000 = .426

c. .426 x 100 = 42.6 = 43 (rounded)

d. 100 minus 43 = 57 points.

XI. BOND AND LIHTC RELATED REQUIREMENTS
.   For sponsors planning to utilize tax-exempt bond financing, Grantee provides the following based on its understanding of bond-related requirements that may be applicable and that sponsors should take into consideration:
A. Fees.  Sponsors should determine any fees that the issuing agency may charge. No application fees or analysis fees are payable to Grantee in connection with this program.

B. Construction Timing Considerations.  Sponsors are reminded that the NSP program’s environmental review requirements prohibit sponsors from taking any ‘choice limiting actions’ such as purchasing land or commencing construction, prior to receiving environmental approval from Grantee.  Sponsors are reminded that the issuer and/or the IRS may have additional requirements (such as the IRS limitations on ‘original expenditures’) that may affect the sponsor’s timing for commencing construction. 

C. Type of Project.  Grantee understands that the IRS regulations for tax-exempt bonds differ from normal LIHTC requirements in ways that may affect scattered site projects, transitional housing projects, and projects that may serve student populations. Sponsors and their legal advisors should pay particular attention to these issues in structuring their applications.

D. Public Notice Requirement.  Sponsors are reminded that bond financing includes a public notice requirement.
XII. ATTACHMENTS.   
A. Questions and Answers Regarding the RFP.

B. Questions and Answers Regarding Surplus Cash.

C. Creating an NSP-Eligible Rental Project.

D. Summary of NSP Requirements Regarding Tenant Protection and Relocation.

E. NSP Appraisal Requirements.

Attachment A: Q&As on RFP

Questions Regarding Other Sources of Funds
1. Q: For 4% LIHTC projects, can NSP Gap Financing Loan funds be used to pay down construction period bonds, after the placed in service date, if the permanent bond financing amount will be lower than during the construction period?  A: Yes.

2. Q: Is there an Grantee requirement that projects must have long-term “hard debt”?  A: No.  Accordingly, for 4% LIHTC projects, it is acceptable to Grantee that all tax-exempt bonds be repaid following the placed in service date.

3. Q: I understand that sponsors cannot utilize other types of Grantee funding.  Are there any forms of grants or soft loans, other than funding from Grantee, that are prohibited under this program?  A: No.  However, in the event of conflicts between program requirements, requirements of the Grantee program will control (for example, requirements regarding lien position and requirements regarding distribution of surplus cash). For example, payments on soft loans can be made only from the portion of Surplus Cash that is distributed to the project owner.

Questions Regarding pari passu Funding During Construction
4. Q: How does NSP pari passu funding work with other sources that are available during construction?  A: For those projects that do elect to receive NSP funding on a pari passu basis, the process will work as follows.  Prior to closing on the NSP Gap Financing Loan, the sponsor will submit for Grantee’s review a monthly sources and uses statement covering the development period. Grantee will calculate the amount of each monthly draw after ensuring that developer fee is drawn in accordance with Program requirements and after ensuring that non-cash uses (such as contingencies) have been excluded.  Any sources that are funded on a pre-determined schedule (as opposed to being funded as construction progresses), for example LIHTC equity funds, will then be applied against each draw amount.  During the construction period, the remaining amounts of the monthly draws will be shared pari passu between the Gap Financing Loan and all other construction period sources of funds that will be funded as construction progresses (e.g., construction loan and bridge loan). Grantee will determine the percentage share for each construction period source of funds in accordance with the amount of each source that is provided during the construction period.  For purposes of this calculation, Grantee will assume that the entire Gap Financing Loan amount will be drawn during the construction period. However, sponsors should be aware that Grantee withholds the final 5% of the Gap Financing Loan amount until the funding conditions in Section 2 of the Loan Agreement have been satisfied (these conditions include completion of the cost certification audit and Grantee’s completion of its post-construction subsidy layering review).
Questions Regarding Eligible Project Types
5. Q: Are senior projects (occupancy restricted to those 55 and older) eligible?  A: Yes.

Questions Regarding Combination Type A and Type B Projects

6. Q: I will be applying for funding for a project that will meet the Type A Project definition and the Type B Project definition.  How will such a project be treated in the competition for funding? A: The project will be entered into the Type A Pool and into the Type B Pool. If the project’s score would allow it to be funded in only one of these two pools, the project will be assigned to the pool in which it would receive funding. If the project’s score would allow it to be funded in both pools, Grantee will choose which pool will provide the funding.  In making this choice: (a) if both pools are under-subscribed, Grantee may choose to fund the project from either pool; (b) if one pool is under-subscribed and the other is over-subscribed, Grantee will fund the project from the under-subscribed pool; and (c) if both pools are over-subscribed, Grantee will fund the project from the pool in which the project that would be thereby displaced has the lowest score (in the event of a tie, the score for NSP funding per unit will be used as a tie-breaker).

Other Questions
7. Q: Can projects include management offices, maintenance facilities, clubhouses, other recreational amenities, laundry facilities, and vending machines? A: Yes.
Attachment B: Q&As on Surplus Cash Computation
Q1: Must our annual financial statements include a computation of Surplus Cash?
A: Yes.

Q2: Is Surplus Cash a “revenues minus expenses” calculation?
A: No, it is a “cash minus payables” calculation.  Surplus Cash measures the amount of cash that exceeds short term obligations.  Surplus Cash is defined in the Gap Financing Loan Agreement.

Q3: What format should this computation of Surplus Cash follow?
A: The computation should follow the format below, which is based on HUD’s Surplus Cash format.  Your accountant may be familiar with the HUD Surplus Cash computation.

Operating Cash


$x

Security Deposit Cash


$x

Other  




$x (see note 1)


Total Cash


$x

Accrued Interest 


$x (if there is a non-NSP first mortgage loan)

Accounts Payable


$x

Escrow Shortage


$x (see note 2)

Accrued Expenses


$x (see note 3)

Prepaid Revenue


$x

Security Deposit Liability

$x

Other Obligations


$x (see note 4)


Total Obligations

$x

Surplus Cash (Deficiency)

$x (Total Cash minus Total Obligations)

Note 1 – include other amounts that are equivalent to cash, for example:

· HUD Section 8 subsidies due but not received

· Replacement Reserve withdrawals that have been approved but not received

However, tenant accounts receivable would not be includable (not equivalent to cash because of lower likelihood of collection compared to the two examples above).

Note 2 – escrow shortages are included as obligations.  Escrow surpluses are not, however, included as cash.

Note 3 – do not include accruals for expenses that are escrowed.
Note 4 – include other obligations that are equivalent to accounts payable, for example:

· Replacement Reserve deposits that are required but have not been made.

· The estimated cost of repairs to be made from insurance proceeds that have already been received but have not been spent.

· The unpaid balance of an operating deficit advance from the General Partner, provided that the Grantee gave prior approval for the advance and for this treatment of the unpaid balance. Also see Q9 below.

· If the Grantee has informed you that you have underpaid your Gap Financing Loan (e.g., the Grantee determined that you understated Surplus Cash on a prior year’s financial statements), include the amount of the underpayment.

Q4: Will our annual financial statements include a computation of the share of Surplus Cash payable toward the Gap Financing Loan?
A: Yes.  This computation should appear below the computation of surplus cash and must reflect the payment terms from your project’s Gap Financing Loan Documents.

Q5: When can cash distributions be made to the project owner?
A: After submission of the project’s annual audited financial statements, and only to the extent of any positive Surplus Cash that is not required to be paid toward a Gap Financing Loan or Operating Deficit Loan.  The same restriction applies to payments that are similar to cash distributions (that is, payments that might be described as ‘entity expenses’ rather than ‘project expenses’ because such expenses may not be paid from operations but may be paid from distributed Surplus Cash). Owners do not, however, need to wait for any communication from Grantee in order to distribute positive Surplus Cash in accordance with the Gap Financing Loan Documents.

Q6: When does Surplus Cash begin to accumulate?

A: Unless a sponsor and Grantee agree otherwise, Surplus Cash will begin to accumulate when the first rental revenues and operating expenses are incurred. Sponsors should note that the Surplus Cash computation cannot reflect any development costs; accordingly, for example, construction period insurance costs will not affect Surplus Cash. 

Q7: What accounting processes does the owner need to complete, at the point when Surplus cash begins to accumulate?
A: The owner must establish the project’s operating cash account, separate from all funds relating to the development period and from all funds relating to the period prior to the Surplus Cash starting date. The operating account must receive all rents and other project revenue earned from this date forward.  Operating account funds must be used solely for project operating expenses (but not owner expenses such as partnership fees) incurred from this date forward, for debt service on any permanent loan that is senior to the Gap Financing Loan, to make the agreed-upon deposits to the Reserve for Replacements, and to make distributions of positive Surplus Cash annually.  
Q8: Can asset management fees and investor service fees to the LIHTC syndicator be paid from operations?
A: Such fees cannot be paid from operations unless and until the Grantee has considered the issue for the specific project and has approved in writing payment of the fee as a project expense.  The Grantee will make a case by case determination.  Written requests for fees to be paid from operations may be made to Grantee and must describe the purpose and amount of the proposed fee and the nature of the services to be provided in exchange for the fee.  

Q9: If my project incurs operating deficits after expiration of the NSP Operating Deficit Guaranty, there are no funds available from my development period operating deficit reserve fund or any other operating deficit guaranty, and as general partner I decide I would like to make a cash advance to the project, what should I do?
A: The Grantee encourages general partners to support projects in this way.  You should contact us to explain the nature of the problem, present your analysis of the amount of funding that is needed, and discuss the proposed terms of repayment. If we concur that the amount of the proposed advance is appropriate and that the proposed terms of repayment are reasonable, we will authorize you in writing to deduct any unpaid balance when computing Surplus Cash (see note 4 in Q3 above).
Q10: If my project incurs operating deficits after expiration of the NSP Operating Deficit Guaranty, and I make a draw on the operating deficit reserve fund that I established during the development period, how would those funds be treated for Surplus Cash purposes?
A: Those funds would be deposited into the project operating account and (for Surplus Cash purposes) treated as if they were project revenues.  Any replenishment of the operating deficit reserve fund can only be made from Surplus Cash otherwise distributable to the owner.
Q11: If my project incurs operating deficits prior to the date that Surplus Cash begins to accumulate, how would those deficits be treated for Surplus Cash purposes?
A: Neither those construction-period deficits nor any funds to cover those deficits would affect the Surplus Cash computation, because they relate to a time period prior to the starting date for Surplus Cash.
Attachment C: Creating An NSP-Eligible Rental Project
Insert final version

Attachment D: Summary of Tenant Protections, Uniform Relocation Act, and 104(d) Requirements in NSP
Insert final version
Attachment E: NSP Appraisal Requirements
NSP Appraisal Requirements for Acquisition of “Foreclosed” Properties
The following requirements are applicable to sponsors who do not have a power of eminent domain. The following requirements are applicable to each site in the proposed project that is a “foreclosed” property.

1. Appraiser Qualifications.  The Grantee has adopted the following requirements for appraiser qualifications: each appraiser shall be State licensed or certified in accordance with title XI of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA) (12 U.S.C. 3331 et seq ).

2. Consistent with USPAP. Appraisals are to be prepared according to these requirements, which are intended to be consistent with the Uniform Standards of Professional Appraisal Practice (USPAP).
3. URA Definition. The appraisal must meet the Uniform Relocation Act (“URA”) definition of an appraisal: “The term appraisal means a written statement independently and impartially prepared by a qualified appraiser setting forth an opinion of defined value of an adequately described property as of a specific date, supported by the presentation and analysis of relevant market information.” (49 CFR 24.2(a)(3))

4. Additional URA Requirements. The appraisal must meet the five following requirements (see 49 CFR 24.103(a)(2)): 
a. An adequate description of the physical characteristics of the property being appraised (and, in the case of a partial acquisition, an adequate description of the remaining property), including items identified as personal property, a statement of the known and observed encumbrances, if any, title information, location, zoning, present use, an analysis of highest and best use, and at least a 5-year sales history of the property. 
b. All relevant and reliable approaches to value. If the appraiser uses more than one approach, there shall be an analysis and reconciliation of approaches to value used that is sufficient to support the appraiser's opinion of value. 

c. A description of comparable sales, including a description of all relevant physical, legal, and economic factors such as parties to the transaction, source and method of financing, and verification by a party involved in the transaction.

d. A statement of the value of the real property to be acquired and, for a partial acquisition, a statement of the value of the damages and benefits, if any, to the remaining real property, where appropriate.

e. The effective date of valuation, date of appraisal, signature, and certification of the appraiser.

5. Date of Appraisal. The appraisal must have been completed within
 60 days prior to the date of the option to purchase / contract to purchase / option to lease. 

6. Special Instructions to Appraiser. 

a. The appraiser shall disregard any decrease or increase in the fair market value of the real property caused by the project for which the property is to be acquired or by the likelihood that the property would be acquired for the project, other than that due to physical deterioration within the reasonable control of the owner. 
b. If the owner of a real property improvement is permitted to retain it for removal from the project site, the amount to be offered for the interest in the real property to be acquired shall be not less than the difference between the amount determined to be just compensation for the owner's entire interest in the real property and the salvage value (defined at §24.2(a)(24)) of the retained improvement.

7. Exception for Low-Value Foreclosed Properties
.  For foreclosed properties whose acquisition price is $25,000 or less, the current market appraised value of the property may be established by a valuation of the property that is based on a review of available data and is made by a person qualified to make the valuation
8. Note Regarding Site Control. Sponsors should note that while NSP allows an “initial offer” to be made for a “foreclosed” property subject to an appraisal to be obtained later, such an “initial offer” is not an acceptable form of site control for purposes of this RFP.

Grantee Appraisal Requirements for Acquisition of Properties Other Than “Foreclosed” Properties
In order to document cost reasonableness, the Grantee requires 
sponsors to obtain an appraisal of each property to be acquired for an eligible project whose acquisition price is more than $25,000, without regard to whether such property is a “foreclosed” property.  

� That is, applications that are complete, that resolved any deficiencies, and that meet the requirements of this RFP.


� Purchase or lease of a site after this date would constitute a prohibited choice-limiting action that cannot take place until Grantee has issued environmental clearance to the sponsor of an awarded project. Sponsors who have already purchased or leased a site prior to the publication date of these Application Guidelines must still obtain environmental clearance from Grantee before taking choice-limiting actions such as starting construction.


�  The term “Affiliate” is defined in the Loan Agreement, Section 1.1.


� Pari passu basically means “in equal proportion”. In concept, if NSP funding were 50% of total funding, and if all funders agreed to fund based on percentage of completion, then Grantee would fund 50% of each draw. 


� Grantee reserves the right to pay costs directly to suppliers or contractors. 


� The good-cause request must be in writing and must provide documentation of the reasons why the sponsor believes that good cause exists to grant the requested extension of time.





�Insert appropriate URL


�Insert amount set aside for Grantee’s NSP Multifamily Rental program.


�Grantee decision. This would preclude combining funding from multiple programs of the grantee.  It would also preclude adding funding to an existing award.


�Grantee decision


�Grantee decision


�Allow 7-10 days after publication for the initial round of questions


�Section V.A discusses procedures for handling subsequent questions.


�Allow at least 6 weeks after publication of the RFP


�Allow enough time to process applications and commit funds by the Grantee’s deadline date


�For example, a grantee might set aside a pool for family housing, one for elderly housing, and one for supportive housing. A grantee might set aside pools for use in specific neighborhoods / areas of the community.


�Grantee decision.


�If a project could qualify for multiple pools, say what procedures will be applicable. 


�If electronic application components will be accepted by email, provide the email address.


�Grantee decisions.


�Grantee decisions. If there is a per-project cap on NSP funding, there would be no need to state a maximum project size.


�Grantee decision for NSP-1 (NSP-2 requires projects to be 100% residential). If (under NSP-1) mixed use projects are allowed, grantees should consider whether to require that the non residential use be eligible for NSP funding, and whether to place limits on the size of the non-residential component of the project.


�Grantee decision. The maximum award per unit should reflect local market prices and expected rehab costs.


�Grantee decision.


�Grantee decision. In general, a more deeply affordable project will have a lower ability to support hard debt and will need relatively more NSP funds.


�Grantee decision whether to require evidence of local support and, if so, what sort of evidence.


�Grantee decision. Note that NSP places severe limits on the ability of developers to include properties acquired prior to receipt of the NSP award. See Attachment C.


�Grantees should keep in mind that funding commitments at this stage of the development process will be conditional. The phrase “acceptable to Grantee” is included so as to allow the grantee to reject commitments that are are outside market norms.


�As a practical matter, grantees will need to publish their template legal documents in order for this provision to be acceptable to other lenders.


�Grantees should keep in mind that these types of early commitments will basically amount to letters of intent and will not be “firm” commitments.


�A project that has started construction likely would violate NSP environmental requirements and likely would violate NSP requirements for eligible sites.


�Grantee decision whether to allow applicants to show that past non-compliance has been rectified.


�Grantee decision. NSP does not include a subsidy layering requirement, but a process to ensure that funding is not excessive is a recommended practice.


�If NSP will fund less than 100% of project costs, Grantees should consider whether to require that the more easily documented costs be allocated for NSP funding.


�Grantee decisions.


�Option one will be appropriate if NSP can fund 100% of project costs.


�Option two may be appropriate if there is a requirement that NSP funds be leveraged with non-NSP funds.


�Grantee decision whether to allow a sponsor group to receive multiple awards and if so how many awards / totaling not more than what dollar amount.


�Grantee decision whether to require a foreclosure-proof regulatory agreement.


�This toolkit includes sample template forms of Operating Deficit Guaranty and Guaranty of Completion, plus sample requirements for guarantors.


�The purpose of the Operating Deficit Guaranty is to ensure that the project will achieve stabilized operations at the developer’s expense.


�The purpose of the Guaranty of Completion is to ensure that the project will be developed. Without such a guaranty, the grantee risks having invested NSP funds that do not result in an Eligible Use.


�This toolkit includes sample requirements for guarantors and sample requirements for guarantor financial statements, as attachments to the Tier One Award Acceptance Agreement (written agreement between Grantee and developer). This toolkit includes sample forms for the Operating Deficit Guaranty and Completion Guaranty.


�It is helpful if Grantee’s counsel can provide an estimate of fees, so that sponsors can build those fees into their cost estimates.


�Recommended practice to allow developers to request interest at the AFR if their tax advisors recommend it. 


�The sample form of Loan Agreement provides for a term that runs 35 years from the date of the Loan Agreement (roughly, the date of the first advance).


�Recommended practices.


�It is customary for construction contracts to include a “retainage” requirement in which a percentage of contract funds are withheld until completion of construction. It is a recommended practice to require retainage.


�Grantees should note that Surplus Cash (representing the net cash flow generated by the project) is not Program Income.  However, the payment discussed here is program income once it is received by the grantee.


�Recommended practice.


�Recommended practices.


�Grantee decision. If the grantee uses a competitive process, an important consideration is whether the RFP is expected to be over-subscribed or under-subscribed. If the grantee uses an open-window award process, the grantee likely would choose to simply return an incomplete application for re-submission.


�Grantee decision. An alternative approach is to accept the application but resolve all unanswered issues against the applicant.


�Grantee decision. Corresponds to grantee’s choice between the competitive and open-window award processes.


�Grantee decision. If the Grantee has selected a competitive award process, the tight timeframe for NSP commitments argues against allowing re-submissions, because the time for re-submission would delay all awards. 


�Grantee decision regarding the point at which the ‘commitment’ is made. Outside NSP, execution of the Legal Documents would be a typical trigger for commitment of funds.


�One option for Grantees is to require the State Allocating Agency’s standard electronic LIHTC application form; these forms typically are comprehensive (identifying the project, all members of the sponsor team, all proposed financing, estimated development costs, and estimated cash flow), well tested, and are well understood by sponsors. Grantees that choose to develop their own application forms should make sure that sufficient information will be captured in order to allow the Grantee to evaluate each proposed project.


�Grantee decision; email is an alternative, depending on the file size that is expected.


�Grantee decision.


�Requiring sponsors to discuss demolition in their proposals is a recommended practice. Demolition is permissible under NSP Eligible Use D, but only for “blighted” structures. Demolition is considered “rehabilitation” when demolition is carried out in connection with “reconstruction” (rebuilding of a structure on the same site in substantially the same manner),for example in the reconstruction of “blighted” structures. For additional information on reconstruction, see CPD Notice 07-08 and the “CDBG Guide to National Objectives for Entitlement Communities” p. 2-83.


�Recommended practice, to increase assurance that the proposed rents will be achievable.


�Recommended practice.


�Under NSP, there is no Section 3 obligation with respect to the post-rehab operation of the rental project.


�The minimum NSP requirement is to comply with 24 CFR 570.606. Grantees may wish to impose additional requirements such as those included here.


�Recommended practice. If a sponsor utilizes eminent domain, the URA voluntary sale notice is required to be given to each seller.


�Recommended practices. Grantees should carefully review these sample criteria against criteria of their State Allocating Agency and against criteria used by the Grantee in previous similar RFPs.


�If the Grantee chooses to allow market rate units.  Market rate units would not be eligible for NSP funding.


�Recommended practice, if the needed information is available (from prior RFPs of the Grantee or from the State LIHTC allocating agency).


�If the electronic application includes a long term cash flow projection.


�Requiring a minimum Operating Expense Cushion is a recommended practice that is particularly appropriate for properties that may have little or no hard debt. For such properties, operating cushion is a much better criterion than debt service coverage ratio.


�Conform to Grantee’s existing policy for maximum developer fee.


�That is, the maximum allowable developer fee is not increased if the developer charges interest on any deferred portion of the fee; the interest must fit within this maximum amount.


�Conform to existing State Allocating Agency policy.


�Recommended practice so that LIHTC developers are on record that there is not a deferred-developer-fee problem.  Otherwise developers are likely to come back later, claim there is a problem, and ask the Grantee to forego its share of Surplus Cash.


�Grantee decisions. It is a recommended practice to limit the amount of developer fee that can be drawn during construction, because one function of the developer fee is to act as a cushion against potential cost overruns.


�Grantee decision. An alternative approach is to require a minimum balance in these reserves but to allow balances above that minimum to be used to fund initial operating deficits.


�If Grantee will include a leverage requirement.


�Grantee decision.


�Grantee decisions. 


�Grantee decisions.


�Provided as an example of one method for handling projects that qualify for more than one Pool.


�This is the NSP requirement. Grantees may also wish to require appraisals to be reasonably current as of the date of the application.


�NSP allows grantees to make this exception.  Grantee decision.


�Recommended practice.
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