Earned Income Disallowance Training Course
Handout: Defining Disability

HUD defines a person with disabilities as a person who:

i) has a disability as defined in Section 223 of the Social Security Act (42 U.S.C.423—
see below), or

ii) is determined by HUD regulations to have a physical, mental or emotional
impairment that:
a) is expected to be of long, continued, and indefinite duration;
b) substantially impedes his or her ability to live independently; and
c) is of such a nature that such ability could be improved by more suitable
housing conditions, or

iif) has a developmental disability as defined in the Developmental Disabilities
Assistance and Bill of Rights Act (42 U.S.C. 15002(8)—see below), or

iv) has the disease acquired immunodeficiency syndrome (AIDS) or any conditions
arising from the etiologic agent for acquired immunodeficiency syndrome (HIV).

For the purpose of qualifying for low income housing under HUD public housing and
Section 8 programs, the definition does not include a person whose disability is based
solely on any drug or alcohol dependence.

Disability Definition in Section 223 of the Social Security Act (42 U.S.C 423)

(1) The term "disability" means—
(A) inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be expected to
result in death or which has lasted or can be expected to last for a continuous
period of not less than 12 months; or
(B) in the case of an individual who has attained the age of 55 and is blind (within
the meaning of "blindness" as defined in section 416(i)(1) of this title), inability by
reason of such blindness to engage in substantial gainful activity requiring skills
or abilities comparable to those of any gainful activity in which he has previously
engaged with some regularity and over a substantial period of time.

(2) For purposes of paragraph (1)(A)—
(A) An individual shall be determined to be under a disability only if his physical
or mental impairment or impairments are of such severity that he is not only
unable to do his previous work but cannot, considering his age, education, and
work experience, engage in any other kind of substantial gainful work which
exists in the national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific job vacancy exists for
him, or whether he would be hired if he applied for work. For purposes of the
preceding sentence (with respect to any individual), "work which exists in the
national economy” means work which exists in significant numbers either in the
region where such individual lives or in several regions of the country.
(B) In determining whether an individual's physical or mental impairment or
impairments are of a sufficient medical severity that such impairment or



impairments could be the basis of eligibility under this section, the Commissioner
of Social Security shall consider the combined effect of all of the individual's
impairments without regard to whether any such impairment, if considered
separately, would be of such severity. If the Commissioner of Social Security
does find a medically severe combination of impairments, the combined impact
of the impairments shall be considered throughout the disability determination
process.

(C) An individual shall not be considered to be disabled for purposes of this
subchapter if alcoholism or drug addiction would (but for this subparagraph) be a
contributing factor material to the Commissioner's determination that the
individual is disabled.

(3) For purposes of this subsection, a "physical or mental impairment" is an impairment
that results from anatomical, physiological, or psychological abnormalities which are
demonstrable by medically acceptable clinical and laboratory diagnostic techniques.

(4)

()

(A) The Commissioner of Social Security shall by regulations prescribe the
criteria for determining when services performed or earnings derived from
services demonstrate an individual's ability to engage in substantial gainful
activity. No individual who is blind shall be regarded as having demonstrated an
ability to engage in substantial gainful activity on the basis of earnings that do not
exceed an amount equal to the exempt amount which would be applicable under
section 403(f)(8) of this title, to individuals described in subparagraph (D) thereof,
if section 102 of the Senior Citizens' Right to Work Act of 1996 had not been
enacted. Notwithstanding the provisions of paragraph (2), an individual whose
services or earnings meet such criteria shall, except for purposes of section
422(c) of this title, be found not to be disabled. In determining whether an
individual is able to engage in substantial gainful activity by reason of his
earnings, where his disability is sufficiently severe to result in a functional
limitation requiring assistance in order for him to work, there shall be excluded
from such earnings an amount equal to the cost (to such individual) of any
attendant care services, medical devices, equipment, prostheses, and similar
items and services (not including routine drugs or routine medical services unless
such drugs or services are necessary for the control of the disabling condition)
which are necessary (as determined by the Commissioner of Social Security in
regulations) for that purpose, whether or not such assistance is also needed to
enable him to carry out his normal daily functions; except that the amounts to be
excluded shall be subject to such reasonable limits as the Commissioner of
Social Security may prescribe.

(B) In determining under subparagraph (A) when services performed or earnings
derived from services demonstrate an individual's ability to engage in substantial
gainful activity, the Commissioner of Social Security shall apply the criteria
described in subparagraph (A) with respect to services performed by any
individual without regard to the legality of such services.

(A) An individual shall not be considered to be under a disability unless he
furnishes such medical and other evidence of the existence thereof as the
Commissioner of Social Security may require. An individual's statement as to
pain or other symptoms shall not alone be conclusive evidence of disability as



(6)

defined in this section; there must be medical signs and findings, established by
medically acceptable clinical or laboratory diagnostic techniques, which show the
existence of a medical impairment that results from anatomical, physiological, or
psychological abnormalities which could reasonably be expected to produce the
pain or other symptoms alleged and which, when considered with all evidence
required to be furnished under this paragraph (including statements of the
individual or his physician as to the intensity and persistence of such pain or
other symptoms which may reasonably be accepted as consistent with the
medical signs and findings), would lead to a conclusion that the individual is
under a disability. Objective medical evidence of pain or other symptoms
established by medically acceptable clinical or laboratory techniques (for
example, deteriorating nerve or muscle tissue) must be considered in reaching a
conclusion as to whether the individual is under a disability. Any non-Federal
hospital, clinic, laboratory, or other provider of medical services, or physician not
in the employ of the Federal Government, which supplies medical evidence
required and requested by the Commissioner of Social Security under this
paragraph shall be entitled to payment from the Commissioner of Social Security
for the reasonable cost of providing such evidence.

(B) In making any determination with respect to whether an individual is under a
disability or continues to be under a disability, the Commissioner of Social
Security shall consider all evidence available in such individual's case record,
and shall develop a complete medical history of at least the preceding twelve
months for any case in which a determination is made that the individual is not
under a disability. In making any determination the Commissioner of Social
Security shall make every reasonable effort to obtain from the individual's treating
physician (or other treating health care provider) all medical evidence, including
diagnostic tests, necessary in order to properly make such determination, prior to
evaluating medical evidence obtained from any other source on a consultative
basis.

(A) Notwithstanding any other provision of this subchapter, any physical or
mental impairment which arises in connection with the commission by an
individual (after October 19, 1980) of an offense which constitutes a felony under
applicable law and for which such individual is subsequently convicted, or which
is aggravated in connection with such an offense (but only to the extent so
aggravated), shall not be considered in determining whether an individual is
under a disability.

(B) Notwithstanding any other provision of this subchapter, any physical or
mental impairment which arises in connection with an individual's confinement in
a jail, prison, or other penal institution or correctional facility pursuant to such
individual's conviction of an offense (committed after October 19, 1980)
constituting a felony under applicable law, or which is aggravated in connection
with such a confinement (but only to the extent so aggravated), shall not be
considered in determining whether such individual is under a disability for
purposes of benefits payable for any month during which such individual is so
confined.



Disability Definition in the Developmental Disabilities Assistance and Bill of
Rights Act (42 U.S.C. 15002(8))

The term “developmental disability” means a severe, chronic disability of an individual
that--
(i) is attributable to a mental or physical impairment or combination of mental
and physical impairments;
(i) is manifested before the individual attains age 22;
(iii) is likely to continue indefinitely;
(iv) results in substantial functional limitations in 3 or more of the following areas
of major life activity:
() Self-care.
(I) Receptive and expressive language.
(1) Learning.
(IV) Mobility.
(V) Self-direction.
(V1) Capacity for independent living.
(VII) Economic self-sufficiency; and
(v) reflects the individual's need for a combination and sequence of special,
interdisciplinary, or generic services, individualized supports, or other forms of
assistance that are of lifelong or extended duration and are individually planned
and coordinated.



